
 
 

 
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 
ROANOKE DIVISION 

 
AMBER PATTON,        )       
             )   
 Plaintiff,        )   

         )   
v.          )    Civil Action No. 7:16-cv-000250 
          )   
DAVID J. SHULKIN,        )    By: Elizabeth K. Dillon 
Secretary of Veterans Affairs,       )        United States District Judge 
          ) 
 Defendant.        ) 
 

MEMORANDUM OPINION AND ORDER 
 
 Plaintiff Amber Patton, a former employee of the United States Department of Veterans 

Affairs, filed this action under the Rehabilitation Act of 1973, asserting claims of discrimination, 

retaliation, and failure to accommodate.  Defendant David J. Shulkin, the Secretary of Veterans 

Affairs, has moved for leave to amend the answer to include the affirmative defense of failure to 

mitigate damages.  The court held a hearing on the Secretary’s motion on January 10, 2018.  For 

the reasons stated below, the motion will be denied.  

I.  BACKGROUND 

 Patton filed the instant action on May 27, 2016.  On September 9, 2016, after requesting 

and receiving an extension of time, the Secretary filed an answer to the complaint.  The answer 

did not include any affirmative defenses.  However, the Secretary reserved the right to amend the 

answer and “raise additional defenses . . . as information is revealed in the course of discovery.”  

(Answer 5, Dkt. No. 7.) 
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 On January 13, 2017, the court entered a scheduling order establishing a discovery 

deadline of August 25, 2017.1  The order further provided that “[a]ny motion . . . to amend the 

pleadings must be filed prior to the cutoff day for discovery.”  (Scheduling Order ¶ 11, Dkt. No. 

11.) 

 On September 21, 2017, the parties jointly moved to modify certain provisions of the 

scheduling order, including the discovery deadline.  By order entered September 22, 2017, the 

court granted the parties’ motion and extended the discovery deadline to December 9, 2017.  The 

order provided that “other provisions of the Scheduling Order setting deadlines measured from the 

trial date shall remain in force and effect.”  (Order Modifying Scheduling Order, Dkt. No. 19).   

 The parties proceeded with written discovery and depositions, and both sides retained 

economic experts.  On November 28, 2017, the Secretary indicated for the first time that he 

wished to depose Patton.  Patton was unable to take off work for the deposition until December 

12, 2017.  Plaintiff’s counsel agreed for the deposition to be held after the discovery deadline. 

 On December 15, 2017, the Secretary filed the instant motion for leave to amend the 

answer.  In the motion, the Secretary asserts that the discovery process has revealed that an issue 

exists as to whether Patton mitigated her damages.  Accordingly, the Secretary requests leave to 

amend the answer to include the affirmative defense of failure to mitigate.2  Patton opposes the  

motion, arguing that the Secretary is unable to offer good cause for waiting until after the 

discovery deadline to seek leave to amend. 

                                                 
1  This case was originally assigned to Senior United States District Judge Glen E. Conrad.  The case was 

transferred to the undersigned district judge on December 18, 2017. 
 
2  In an abundance of caution, the Secretary also requested leave to amend the answer to include the “same 

actor inference” as a defense to Patton’s claims of discrimination and retaliation.  Def.’s Mot. for Leave to Amend 2, 
Dkt. No. 26.)  However, Patton acknowledged during the hearing on the instant motion that the inference is not an 
affirmative defense that must be pled pursuant to Federal Rule of Civil Procedure 8(c).  See, e.g., Stout v. Yakima 
HMA, Inc., No. 2:10-cv-3080, 2013 U.S. Dist. LEXIS 27859, at *6 (E.D. Wash. Feb. 28, 2013) (holding that the same 
actor inference was not an affirmative defense and that the defendant therefore did not waive the inference by failing to 
plead it).      
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II.  DISCUSSION 

 Motions to amend are generally governed by Rule 15 of the Federal Rules of Civil 

Procedure, which provides that leave to amend a pleading should be “freely give[n] . . . when 

justice so requires.”  Fed. R. Civ. P. 15(a)(2).  However, Rule 16 provides that a scheduling order 

“must limit the time to . . . amend the pleadings,” and that such deadline “may be modified only for 

good cause and with the [court’s] consent.”  Fed. R. Civ. P. 16(b).  Recognizing the tension 

between these two rules, the United States Court of Appeals for the Fourth Circuit has held that 

“after the deadlines provided by a scheduling order have passed, the good cause standard must be 

satisfied to justify leave to amend the pleadings.”  Nourison Rug Co. v. Parvizian, 535 F.3d 295, 

298 (4th Cir. 2008).   

 In this case, the parties agree that the Secretary’s motion must be evaluated under Rule 

16(b), since it was filed after the discovery deadline.  The good cause standard of Rule 16(b) is 

“more stringent” than the standard for amendment under Rule 15(a).  United States ex rel. 

D’Agostino v. EV3, Inc., 802 F.3d 188, 192 (1st Cir. 2015).  “Unlike Rule 15(a)’s liberal 

amendment policy which focuses on the bad faith of the party seeking to interpose an amendment 

and the prejudice to the opposing party, Rule 16(b)’s ‘good cause’ standard primarily considers the 

diligence of the party seeking the amendment.”  Johnson v. Mammoth Recreations, Inc., 975 F.2d 

604, 609 (9th Cir. 1992).  This standard “will not be satisfied if the [district] court concludes that 

the party seeking relief (or the party’s attorney) has not acted diligently in compliance with the 

schedule.”  Cook v. Howard, 484 F. App’x 805, 815 (4th Cir. 2002) (citation and internal 

quotation marks omitted).   

 Applying these principles, the court concludes that the Secretary has not established good 

cause for the delay in seeking to amend the answer to assert the defense of failure to mitigate 

damages.  In support of the motion, the Secretary argues that it “became apparent” during 
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Patton’s deposition, taken after the discovery deadline, that Patton “has no evidence to support her 

assertion that she looked for another job in the Floyd or Roanoke area.”  (Def.’s Reply Br. 3, Dkt. 

No. 33.)  However, Patton provided essentially the same information in her written discovery 

responses on November 7, 2017, namely that she searched for other jobs, but could not produce 

copies of any applications that she submitted to prospective employers.  (Compare Pl.’s Dep. 20, 

Dkt. No. 41-2 (confirming that the plaintiff did not retain electronic or paper copies of any job 

applications that she submitted following her termination), with Pl.’s Resp. to Def.’s Request for 

Prod. of Docs. No. 14, Dkt. No. 33-4 (indicating that the plaintiff “has looked but does not believe 

she has copies of applications [submitted subsequent to her termination] or responses [from 

potential employers]”).)  Moreover, on November 9, 2017, thirty days before the discovery 

deadline, the Secretary’s own expert offered an opinion as to what Patton could have done to 

“mitigate any earnings losses stemming from her employment termination.”  (Hankins Report 3, 

Dkt. No. 41-1.)  Based on the information known by the Secretary at the time of the discovery 

deadline, as well as the late timing of his request to depose Patton, the court is unable to conclude 

that the Secretary acted with due diligence in seeking the requested amendment.  The court will 

therefore deny the Secretary’s motion for leave to amend the answer.   

III.  CONCLUSION 

 For the foregoing reasons, the Secretary’s motion for leave to amend the answer is hereby 

DENIED.   

 The clerk is directed to provide a copy of this memorandum opinion and order to all 

counsel of record. 

 Entered: January 19, 2018. 

      /s/ Elizabeth K. Dillon 

      Elizabeth K. Dillon 
      United States District Judge 


